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OPINION 

APPEAL from the Superior Court of San Bernardino County.  Raymond L. Haight 

III, Judge.  Affirmed 
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Appellant. 
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Jeffrey J. Koch, Deputy Attorneys General, for Plaintiff and Respondent. 

A gunman fired at three young men who were walking down the street together.  

One of the victims was shot and killed.  The two surviving victims reported that they had 
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first encountered the gunman earlier in the day, when he had asked them what gang they 

were from and had gotten into a brief fistfight with one of them.  They identified him as 

defendant Rigoberto Polanco. 

A jury found defendant guilty on one count of first degree murder (Pen. Code, 

§ 187, subd. (a)), two counts of premeditated and deliberate attempted murder (Pen. 

Code, §§ 187, subd. (a), 664, subd. (a)), and one count of unlawful possession of a 

firearm (Pen. Code, § 12021, subd. (a)(1)).  In connection with the murder count, the jury 

found true an enhancement for personally and intentionally discharging a firearm and 

causing death.  (Pen. Code, § 12022.53, subd. (d).)  In connection with each of the two 

attempted murder counts, the jury found true an enhancement for personally and 

intentionally discharging a firearm.  (Pen. Code, § 12022.53, subd. (c).)  Three 1-year 

prior prison term enhancements (Pen. Code, § 667.5, subd. (b)) were also found true. 

As a result, defendant was sentenced to a determinate term of 43 years 8 months, 

followed by four consecutive terms of life with the possibility of parole, including two 

with a minimum parole period of 25 years each. 

In this appeal, defendant contends that the trial court erred by excluding evidence 

of third party culpability — namely, that one member of the victim group had been in 

another confrontation even earlier that same day, with persons unrelated to defendant.  

We will hold that defendant‟s trial counsel forfeited this contention by not arguing that 

this evidence was relevant to third party culpability.  Alternatively, we will also hold that 
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the evidence was not admissible under third party culpability principles.  Accordingly, we 

will affirm. 

I 

FACTUAL BACKGROUND 

A. The Initial Confrontation. 

On August 23, 2007, Anthony Murillo asked his friends James and Gilbert Devery 

(who were brothers) to come over to his home in Montclair. 

Sometime in the afternoon, as Murillo‟s group was walking back from a liquor 

store, they noticed defendant “mad[-]dogging” them.  Defendant asked where they were 

from.  They said they were from El Monte Flores (EMF) — a gang.  Defendant said he 

was from South Side Pomona — also a gang.1  Defendant remarked that EMF was 

“weak.” 

Defendant mentioned that he was on his way to get some marijuana.  James 

Devery asked if defendant could get him some.  James started to give defendant his phone 

number; defendant entered it into his cell phone.  Both James and Murillo noticed that the 

cell phone was yellow and black. 

                                              

1 According to James Devery, defendant had “South Side Pomona” tattooed 

on the side of his head, as well as tattoos on both forearms.  Defendant did, in fact, have 

such tattoos.  Murillo, however, did not remember seeing any tattoos. 
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Suddenly, Murillo shoved defendant.  According to James, Murillo said, “We 

don‟t get along.”2  Defendant and Murillo traded punches.  The fight lasted only about 10 

or 20 seconds.  It ended when a neighbor, Stephanie Lomani, came out of her house and 

said she was going to call the police.  Murillo‟s group walked north, back to Murillo‟s 

house; defendant walked the opposite way. 

Stephanie Lomani identified defendant, both in a photograpic lineup and at trial, as 

the person involved in this initial confrontation. 

B. The Shooting. 

Around 6:00 p.m., Murillo‟s group was walking back from a “burger place” where 

they had had dinner.  They were “three [or] four blocks” from the site of the earlier 

confrontation when they saw defendant again. 

Defendant pulled out a chrome revolver and started shooting at them.  According 

to James Devery, before shooting, defendant said, “You remember me,” then added, 

“This is how we do it.”  At trial, Murillo did not remember defendant saying anything 

before shooting.  He told the police, however, that defendant had said, “Fuck you,” or 

“[W]hat‟s up now[?]” 

Murillo‟s group ran down a nearby alley.  James and Gilbert Devery were in front; 

Murillo was behind them.  Defendant ran after them, continuing to shoot.  He fired a total 

of about four or five shots.  One bullet struck Gilbert Devery in the back and exited from 

                                              

2 James also testified that Murillo had previously been “jumped” by members 

of South Side Pomona.  Murillo denied this. 
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the front of his abdomen.  Gilbert turned right and went down a path leading from the 

alley to the next street, where he fell.  He died at the scene. 

James Devery ran straight, all the way down the alley, and kept running until he 

reached a relative‟s home nearby. 

Murillo turned left and jumped over a wall from the alley into someone‟s back 

yard.  He saw defendant reach over the wall and fire another shot.  Murillo ducked under 

a glass table.  The shot broke the glass.  When Murillo looked up again, he could not see 

defendant.  He got up and jumped over a second wall to escape.  He landed on some rocks 

and sprained his ankle. 

Murillo kept running until he saw a police officer.  He gave the officer a statement, 

including a description of the shooter as a teenaged Hispanic male with “short semispikey 

[sic] hair.”3  However, at that point, he did not mention having seen the shooter earlier 

that day. 

Murillo was taken to a hospital, where the police interviewed him.  This time he 

added that, earlier in the day, the shooter had approached his group and asked to buy 

marijuana.  However, he did not mention any previous fight. 

Finally, Murillo was taken to the police station and questioned again.  This time he 

told the police about the earlier fight. 

                                              

3 Defendant was “thin,” with spiky hair.  His height and age were not stated 

at trial, but according to the probation report, he was five feet eleven inches tall and 23 

years old at the time of the shooting. 
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James Devery was interviewed at the scene.  He immediately told police about the 

earlier fight.  He described the shooter as five feet ten inches to six feet tall, with spiky 

hair. 

A couple of days later, Murillo and James Devery both worked with a police 

sketch artist who drew a picture of the shooter. 

In subsequent photograpic lineups, both Murillo and James Devery identified 

defendant as the shooter. 

A number of local residents saw one man firing a chrome handgun while chasing 

three unarmed men down the alley.  None of them identified defendant at trial.  One 

described the gunman as a tall, slender Hispanic male in his 20‟s.  Another described him 

as thin, about five feet five or six inches tall, Hispanic or White, and between 15 and 21 

years old.  A third (Jesus Rosas) failed to pick defendant out of a photograpic lineup in 

which all of the suspects had shaved heads.  He explained, however, that the shooter had 

had spiky hair.  He was then shown a second photograpic lineup in which all of the 

suspects had spiky hair.  This time, he identified defendant.  However, he said he was 

“only 60 percent sure” of his identification. 

On August 28, 2007, defendant was arrested in Ontario.  He had a yellow and 

black cell phone.  He denied having been in Montclair “in quite a while.”  Cell phone 

records, however, showed that on the date of the shooting, his phone was used to make 

calls from the Montclair neighborhood in which the shooting occurred, including calls at 

3:26, 3:28, 3:33 and 5:12 p.m. 
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Defendant lived just down the street from Murillo.  Outside defendant‟s house, in 

his brother‟s pickup truck, the police found a newspaper with an article about the 

shooting, folded so that the article was showing. 

II 

DISCUSSION 

Defendant contends that the trial court erred by excluding evidence that, in the 

morning before the shooting, victim Murillo had had a potentially violent confrontation 

with members of his girlfriend‟s family. 

A. Additional Factual and Procedural Background. 

1. Offer of proof. 

The prosecution moved in limine to exclude certain evidence, which it described 

as follows. 

On the day of the shooting, around 10:00 a.m., approximately four members of 

Murillo‟s girlfriend‟s family confronted Murillo outside his home in Montclair.  One of 

them, a male, was armed with a baseball bat; another, also a male, was armed with a 

chain.  They accused him of having stolen his girlfriend‟s mother‟s car; they threatened to 

attack him if he did not return it. 

Immediately after the shooting, Murillo‟s sister-in-law phoned Murillo‟s girlfriend.  

An unknown woman (not the girlfriend) answered.  When the sister-in-law said that 

Murillo had been injured, the unknown woman told the sister-in-law that she was “next.”  
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She said, “[W]e‟re going to kill you,” and added that her “[d]aughter was not going to 

have a [m]other.”  (Italics omitted.) 

Defense counsel additionally offered to prove that Murillo asked the Devery 

brothers to come over specifically to protect him from his girlfriend‟s family. 

2. Motion in limine. 

The prosecution argued that the foregoing was improper third party culpability 

evidence. 

Defense counsel indicated that he viewed the evidence not as third party 

culpability evidence, but rather as relevant to the victims‟ credibility.  He explained:  

“[W]hen the police first investigate . . . the shooting . . . , obviously they believe there‟s 

some connection between these two incidents because there‟s two violent incidents on the 

same day involving Mr. Murillo.  [¶]  So . . . Mr. Murillo makes deceptive statements 

about both incidents when he‟s talked to by the police, so at least some information about 

the earlier incident is necessary to explain that conduct . . . .” 

The trial court responded: 

“THE COURT:  . . .  [W]ell, this seems like pure [E]vidence [C]ode section 

1101(a)[,] you‟re trying to use specific instances to prove credibility, and you really 

cannot . . . except for under 1101(b). . . . 

“[DEFENSE COUNSEL]:  I‟m not necessarily suggesting it‟s 1101(b) evidence at 

this point. 
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“THE COURT:  Well, I can‟t see the relevance . . . .  [¶]  So unless [you] come up 

with a better theory, I‟m going to grant the [prosecution‟s] motion . . . .” 

The trial court then asked, “Now, as to third party culpability, explain to me what 

you‟re trying to introduce there.”  Defense counsel repeated that he was not offering the 

challenged evidence as evidence of third party culpability:  “I . . . never viewed it [as] 

third party culpability evidence.”  “I . . . have no evidence to show that . . . the people 

involved in the earlier incident actually committed the shooting.  I don‟t have that type of 

evidence.” 

B. Analysis. 

Defendant argues that the challenged evidence was admissible to show that the 

shooting may have been committed by a member of Murillo‟s girlfriend‟s family. 

Defendant‟s trial counsel forfeited this contention by insisting that he was not 

offering the evidence as evidence of third party culpability.  (Evid. Code, § 354, subd. (a); 

People v. Panah (2005) 35 Cal.4th 395, 481 [“[s]ince defendant did not seek admission of 

the testimony as third party culpability evidence, he forfeited any claim that it was 

improperly excluded for that purpose”].)  Instead, he offered it as evidence of witness 

“credibility.” 

Defendant tries to equate his trial counsel‟s credibility argument with a third party 

culpability argument.  He claims his trial counsel meant that he was offering it to 

contradict the prosecution witnesses‟ identification of defendant as the shooter; he argues 

that this is “not very different” from a third party culpability theory.  Trial counsel, 
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however, specifically explained that he was offering it to show that Murillo had made 

“deceptive statements” to the police.  Moreover, he conceded that he could not lay a 

foundation for the admission of the evidence on a third party culpability theory.  Thus, he 

failed to preserve the argument that the evidence was relevant to third party culpability. 

Even if not forfeited, the contention lacks merit.  “„[The Supreme Court] 

repeatedly ha[s] indicated that, to be admissible, evidence of the culpability of a third 

party offered by a defendant to demonstrate that a reasonable doubt exists concerning his 

or her guilt, must link the third person either directly or circumstantially to the actual 

perpetration of the crime.  In assessing an offer of proof relating to such evidence, the 

court must decide whether the evidence could raise a reasonable doubt as to defendant‟s 

guilt and whether it is substantially more prejudicial than probative under Evidence Code 

section 352.  [Citations.]‟  [Citation.] 

“In People v. Hall (1986) 41 Cal.3d 826 [226 Cal.Rptr. 112, 718 P.2d 99], [the 

Supreme Court] held that „the third party evidence need not show “substantial proof of a 

probability” that the third person committed the act; it need only be capable of raising a 

reasonable doubt of defendant‟s guilt.‟  [Citation.]  „[Its] holding . . . did not, however, 

require the indiscriminate admission of any evidence offered to prove third party 

culpability.  The evidence must meet minimum standards of relevance:  “evidence of 

mere motive or opportunity to commit the crime in another person, without more, will not 

suffice to raise a reasonable doubt about a defendant‟s guilt:  there must be direct or 
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circumstantial evidence linking the third person to the actual perpetration of the crime.”  

[Citation.] . . .‟  [Citation.]”  (People v. McWhorter (2009) 47 Cal.4th 318, 367-368.) 

For example, in People v. Kaurish (1990) 52 Cal.3d 648, the defendant was 

convicted of the murder of his 12-year-old stepdaughter.  (Id. at p. 669.)  The defense 

offered to prove that, a week or two before the murder, the victim and her mother had 

stolen money and property from one Sheffner and had then bragged about it; moreover, 

Sheffner had threatened to “get even” with them.  (Id. at pp. 684-685.)  The court held 

that this evidence was properly excluded:  “The most that counsel was prepared to 

establish was that Sheffner had a motive for being angry with the victim‟s mother, and 

possibly with the victim. But such evidence does nothing to link Sheffner to the actual 

perpetration of the crime . . . .”  (Id. at p. 685) 

Here, similarly, the challenged evidence showed only that members of Murillo‟s 

girlfriend‟s family had a motive to attack Murillo.  There was no evidence linking them to 

the actual perpetration of the crime.  There was no evidence that they fit the description of 

the shooter or had a similar gun; if they did have a gun, presumably they would have 

brought it to the initial confrontation.  (See People v. Samaniego (2009) 172 Cal.App.4th 

1148, 1175 [insufficient evidence of third party culpability in shooting death where, 

among other things, person who had threatened the victim had a knife, not a gun].)  

Moreover, if they were going to attack Murillo at all, presumably they would have done it 

immediately, instead of lying in wait until later in the day.  (See ibid.)  Most important, 

both Murillo and James Devery identified defendant as the shooter. 
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Defendant argues that Murillo and James Devery may have had a motive to accuse 

him falsely — e.g., to protect Murillo‟s girlfriend and/or to get revenge on him for the 

earlier confrontation with them.  They split up, however, while the shooting was still 

going on.  The police contacted them separately and made a point of keeping them 

separated during questioning.  Thus, they had no opportunity to confer, much less to 

conspire to frame defendant.  Indeed, if either of them lied, he had to expect that the other 

would contradict him.  Moreover, their identification was corroborated by Jesus Rosas, 

who identified defendant in a photograpic lineup.  It was also corroborated by the fact that 

a newspaper featuring an article about the shooting was found in defendant‟s brother‟s 

pickup. 

Defendant claims there is some evidence that a member of Murillo‟s girlfriend‟s 

family was the actual perpetrator.  He notes that, when the three victims split up, the 

perpetrator targeted Murillo, continuing to shoot even after Murillo jumped over a wall.  

Defendant, too, however, had a reason to single out Murillo; Murillo was the person who 

had attacked him earlier.  Also, it must be remembered that that Gilbert Devery had 

already been hit, and James Devery was running out ahead of Murillo, who was slowed 

still further by jumping over a wall into a yard.  Thus, Murillo was the obvious target.  In 

sum, it would be speculative to infer, merely from the shooter‟s focus on Murillo, that the 

shooter was a member of his girlfriend‟s family. 

Finally, defendant argues that the trial court applied an erroneous legal standard by 

analyzing the issue under Evidence Code section 1101.  It did not discuss or apply third 
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party culpability principles, however, precisely because defense counsel was not offering 

the evidence as evidence of third party culpability.  Even if the trial court had applied 

third party culpability principles, it would still have excluded the evidence, for the reasons 

we have already stated. 

We therefore conclude that the trial court did not err by excluding the evidence.  

Even assuming it erred in its application of Evidence Code section 1101, the error was 

harmless. 

III 

DISPOSITION 

The judgment is affirmed. 
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